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for each offense. That, for some purposes, 
sentences upon several counts charging dis- 
tinct offenses are separate sentences is evi- 
dent from the fact that error in the sentence 
imposed on one count does not affect the 
sentence imposed on others. See In re G-reen- 
wald. 77 F. 590, 594 (C. C. Cal.) ; United 
States v. Carpenter, 151 F. 214 (C. C. A. 
9), 9 L. R. A. (N. S.) 1043, 10 Ann. Cas. 
509; De Jianne v. United States, 282 F. 
737, 742 (G. 0. A. 3) ; Blitz v. United States, 
153 U: S. 306, 14 S. Cfc 924, 38 L. Ed. 725; ' 
People v. Holton, 326 111. 481, 15S N. E, 134. 
That, for other purposes and under other 
statutes, successive sentences may be cumu- 
' lated and treated .as a single sentence or sin- 
gle temi of imprisonment, as in United 
States v. Thompson, 202 F. 346 (D. C. Cal.), 
and Ebeling v. Biddle, 291 F. 567 (C. C. A. 
8), need cast no doubt upon our conclusion. 
Within the meaning of section 19 of the Act 
of February 5, 1917, the relator was sen- 
tenced more than once. 
-. The judgment is reversed, and the cause 
remanded with directions to discharge the 
writ. 
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No. 157. 

1. Patents @=68— Catalogue distributed gener- 
ally to trade is publication of invention as 
regards subsequent patent (35 USCA § 31). 

Catalogue distributed generally to the trade 
is publication of invention or discovery, under 
Rev. St. § 4886 (35 USCA § 31), rendering sub- 
sequent patent invalid. 

2. Patents <s=»328— 1,1 14,299, claims I and 2, 
for electric light fixtures imitating lighted 
candle, if valid, held not infringed. 

Severus patent, No. 1,114,299, claims 1 and 
2, for electric light fixtures made to imitate 
lighted ■ candle, ■ if valid, held not infringed, in 
view of narrow scope required by previous state 
of art 

Appeal from the District Court of the 
United States for the Eastern District of 
New York. 

Patent infringement suit by Charles H. 
Jockmus against Evsor Leviton and Isadoxe 
Levi ton, trading under the name of the Levi- 
ton Manufacturing . Company. Decree for 
plaintiff, and defendants appeal. Eeversed, 
and bill dismissed. • 

■ The patented invention relates to electric 
light fixtures made to imitate a lighted can- 



dle, an electric bulb being the- flame, and a 
fiber or porcelain jacket, the candle. The 
bulb is set in a socket which must be in some 
way supported upon the end of the wiring 
pipe, which simulates a candlestick. As the 
length of the porcelain jackets ■varies, it is 
necessary to make the support adjustable in 
length and this the patent provides. It con- 
sists of two Vertical sliding legs, the lower 
being turned at the bottom at right angles, 
and fitted with, a threaded collar or sleeve, 
which fits upon the end of the wiring pipe, 
The upper leg is likewise turned at right an- 
gles, the horizontal port having a threaded 
opening, into which the socket can be screwed 
by a projecting stud. The two legs which 
are in alignment slide vertically over each 
other and are held in relative position, by a 
threaded bolt. After the -socket has been set 
, in place, and- the lower sleeve screwed into 
the pipe, the legs are fixed at the proper dis- 
tance. The wires can then be adjusted to 
terminals upon the socket and the jacket 
placed over the whole. 
The claims in suit are : 
"1. An electric light fixture, comprising 
a pipe terminal, an incandescent lamp-socket, 
an extensible support between the socket and 
said pipe terminal, and a jacket around said 
support, said support comprising a pair of 
bars at one side of the jacket slidably and 
adjustably connected to each other at one 
end and bent inwardly at the other, said in- 
wardly bent ends being provided with . a 
screw-thread for connection to the pipe ter- . 
minal and to the socket respectively. 

"2. An electric-light fixture comprising a 
pipe terminal, an incandescent lamp-socket, 
a pair of conductors leading from the ter- 
minal to the socket, a stud in said socket at 
the lower end thereof, an extensible support 
comprising a pair of bars, each provided with 
a screw-thread for connection to the pipe- 
terminal and to the stud on the socket respec- 
tively, said . bars being ■ offset intermediate 
their points of connection to the pipe-ter- 
minal and to the sockets respectively to per- 
mit the conductors from the terminal to aline 
with the socket and to be readily adjusted 
without interference' by said support, and a 
jacket around said support." 

In his original application Severus 
claimed broadly an4 extensible support be- 
tween the socket and the pipe terminal, and 
more specifically such a support composed of 
sliding legs. These claims were rejected on a 
patent to one Bonneila, 825,382, which 
showed a similar support by means of con- 
centric cylinders, through which the wires 
must pass and 1 ' be fished out at the top. 
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Thereupon he amended by Umiting Ms broad- employed by the firm during the year 1908 
. est claim to a pair of bars at one side of the and made up customers' lists, to all of whom 
jacket. this form it was again rejected he sent out the catalogue of 1908, as well as a 
upon a British patent to. the same Bonnella, later one in 1910-11. He, too, oUl give n? 
which showed two seta of sliding bars as a details. The catalogue of 1910-11 contained 
support, being themselves the conductors, one of the 1908 candle sockets, but omitted 
He thereupon struck out all his claims and that in question here and added two o to. 
put in those which were allowed, and which, The District Judge held that the cata- 
as ihen -perusal will show were very literally logue was not sufficiently proved to consti- 
conned to the actual aisclosure. . tute a prior use, that the other prior art 

The defendant's supposed infringements irrelevant, and that the defendant infringed 
are in two forms: One with a single, and the . 6 

other with a double, support, each support , n Ql£Eord & s<rulI > of New York City 
consisting of a pair of vertically adjustable ( Geor & e F - Scull, of New York City, of 
sliding legs, of which the upper is not bent eounsel )> for appellants, 
horizontally at its top to receive the stud, nor HowsGI1 & Howson, of New York City 
offset at its point of connection. On the con- A Euberfc Howson and Wm. S. Pritchard, 
trary, its top lies in a vertical groove at the ^ of Nev York Citv > of counsel), for ap- 
side of the socket, where it is held by a hori- pelle& 

zontai threaded bolt passing through to the Before MANTON, L. HAND and An- 
other side. GUSTOS. N. HAND, Circuit Judges. 

The only prior art which it is necessary 
to describe is the printed catalogue of a Ger- ' t. ttahtti n- T •■ 
man manufacturer found on file in the Pat- th^,?^?' {&ft ** 8tatit « 

ent Office at a date considerably later Zw VenZ^ Y 1 ^ ™ * 

the filing of the application. This was in ^^^^n^Tl^ 
French and intended only for the French £f ■' T ( « } ' thatacata - 

trade; it was dated in 1908 and conS ^- dwtl ?^ ted ^erally to a trade is a pub- 
the price list of various Son iSs^S VScT ****** ^ 85 

' cuts of the articles for sale. On one page A^S^L K^I be , ™ ah a 

were several cuts of candle sockets and ofS St o?T 83 6 7-^ t S° "° « ^ ^ 

to the patented disclosure except for tie par 11' ^7 ^^ubt, md ™t off 

tieular details upon which the claims wS> ZCZ T ? ■ ^ laid d ° Wn 

granted. It disclosed a socket, withTsS ^n Co^K^rrTo^V!^^ 

support in two parts, slidably connect J ™« ■ , °° h (C ' C,) 21 P " 580 ' 5S7 > tia * 

legi hold ^^r^rzfet z^™£3^'n*r ^ 

about the pipe terminal by means of 1 £ ,• deeiS10 ^ and certainly was not 

threaded collaJ or sleeve * ^ " * £ f^/f^ cf/^ 7' *** 

In order to prove that this had been T>ub xLi ■ ° ? ^ WaS de<3lded without 

lished before the date of the apSaSon , a ~ 0 "' a f d on ^f a ^°rity of the three 

May 27 1Q1? thZiLr x * ?i I, ' CaSeS ' Just <ated ' wWeh support it only so far 

^^^S^^fgLS SS^"^ ^WeoftCat 

wia nad been at that time sent out to the we oueht to effpef if- ~n =.V -1 i 

^i ab^flofifiSllv . 5 °T, er61S " Pnnted ? ub!icatio »>" Presupposes enough 

than 1,000 The / m0T t to ^ ™ k P ar * ^ tfaepoi 

s *ld goods ifT -f ! , 0rdera and SeSsi0nS 0f ae ^ ft d ™ ds more A 

though he coSTrfii ca ^W and single copy in a library, though more peW 

itive that this ^7 ? S ' f a catalo ^e freely circulated, however ephem- 
Scharpe LrmboraL ^ erd its existence 5 for «» dialogue goes di- 

T>eeonobora^dSchmmt. He had been rect to those whose interests make them like- ■ 
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ly to observe and remember whatever it may 
contain that is new and useful. 
■' Whether the cut,' No. 712, in Gogarten_& 
Schmidt's 1908 catalogue, was a sufficient-^ 
closure is another matter,, If the claims be 
strictly limited, it certainly was not, because 
it did not show how the end of the upper 
leg was fastened to the stud — whether as the 
plaintiff does it, or as the defendant, or in 
some other way.. But, if the claims be read as 
they must be to cover the supposed infringe- 
ment, we do not see what can be thought 
missing. That it was an adjustable candle 
socket the text itself declares; how its ad- 
justment was to be made the cut makes plain 
beyond chance of mistake. The socket at the 
top is plainly for a bulb and the screw thread 
at the bottom to fit upon the pipe terminal. 
The jacket was represented by figures 713 
and 714, . and the whole of this very simple 
invention was before the reader at a glance. 
We know of no rule that figures can never of 
themselves be an adequate anticipation of 
mechanical inventions, as of course they must 
be of designs, and we can see no reason for 
importing into the statute an arbitrary dis- 
tinction, unrelated to its purposes, Keene v. 
New Idea Spreader Co., 231 F. 701, 708 (C. 
C. A. 6) ; Huebner v. Mathews, 253 F. 435, 
444 (C. C. A. 6). Words have their equivo- 
cations quite as much as figures'; the ques- 
tion always must be what the art necessarily 
gathered from what appeared. 

Whether the catalogue was iu fact dis- 
tributed generally, and when, are different 
questions. That it was printed in 1908 no 
one can reasonably doubt; it was a trade 
catalogue, meant to pass current for a season 
and to be superseded, as its successor of 1910 
in this very case bears witness. To suppose 
that it bore an earlier date than- that at which, 
it first appeared contradicts all we know 
about merchandising; it might.be post-dated 
like a motor car, but never the opposite. It 
is of . course conceivable that, though printed, 
it was never distributed, or that .the. distribu- 
tion was too limited to be . a "publication." 
As to the last we can scarcely undertake to 
set a limit. Schmidt says that perhaps 1,000 . 
went out. Far less would have served; the, 
50 which was his lower limit were quite, 
enough. To be sure the fact of any distribu- 
tion at all rests upon the uncorroborated tes- 
timony of him and Scharpe, because there 
was further documentary corroboration of 
neither, though each -was explicit in his rec- 
ollection, and each had had first hand knowl- 
edge. This would not be enough, if the cata- 
logue itself were not produced, bearing its 
own evidence of existence since 1908, but no 



one can seriously suppose that such a docu- 
ment, printed in quantity,' was intended to 
be kept secret; its whole purpose was to be 
spread broadcast as far as possible. It had 
been printed at some expense in French for 
French customers, and, unless some accident 
happened to prevent, it would in due course 
have gone upon its intended errand. To 
prove that no accident did happen, and that 
it did reach its destination we have, it is true, 
only oral, though entirely disinterested, testi- 
mony; but it is a mistake to assume that, 
even under the extraordinarily severe tests 
applied to the proof of anticipation, every 
step must be buttressed by documents. That 
some documents are necessary, perhaps, may 
be the rule; but, when the documents go so 
far as here, the ritual, if there is any, is sat- 
isfied, and the question is merely whether any 
doubt remains. We think that to entertain 
a scruple in a ease so fortified is to catch at 
straws. 

This found, we need go no further. The 
claims must be limited to their language to 
escape defeat, even if they were not so limit- 
ed by what took place in the Patent Office. 
That they are invalid we do not say; but 
they are very narrow, as narrow as the ap- 
plicant chose to make them to avoid the Ex- 
aminer's references, who happened to be 
building better than he knew. 

Decree reversed, and bill dismissed, for 
noninfringement. 



HOOKLESS FASTENER CO. V. H. L. 
ROGERS CO., Inc. 

Circuit Court of Appeals, Second Circuit. 
October 29, 1928. 

No. 121. 

1, Patents «S=> 1 6— Commercial success of pat- 
ented device Is Immaterial, where patent Is 
Invalid. 

Commercial success of patented device U 
immaterial, where patent is invalid for lack of 
invention. 

2. Patents <g=»328— 1,322,650, claims 4, 5, 13, 
20, for fastener for slit and other closures, 
held void. 

Sundbaek patent, No. 1,322,650, claim3 4, 
5, 13, 20, for fastener for slit and other clo- 
sures, held void for want of patentable novelty. 

Appeal from the District Court of the 
United States for the Southern District of 
New York; Francis A. Winslow, Judge. 

Patent infringement suit by the Jlookiess 
Fastener Company against the H. L. Bogers 
Company, Inc. Decree for plaintiff ,[26 F. 



